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OPINION

Thisappeal arisesfrom agrant of summary judgment by the Knox County Circuit Court
in favor of the Appellees’. Edward Curtis, the Appellant, presents one issue on appeal, which we
restate: whether the Trial Court erred ininterpr eting Tennessee Code Annotated 8§ 37-10-101 through
§ 37-10-103, which is the Liability of Parent or Guardian for Acts of Juveniles statute, and thus,
erred in granting summary judgment to the parents of the juveniles, the Appellees, onthe basis of
their affidavitsthat they did not know of their children's tendency to commit wrongful actsthat can
be expected to cause injury to persons or property.

1SeeAppendix forlist of Appellees. Al Hancock and M arty Hancock, the parents of Hunter W . Hancock, did
not file a brief on appeal.



The Tria Court granted summary judgment in favor of the Appellees. We affirm the
judgment of the Trial Court and remand for such further proceedings asmay benecessary consistent
with this opinion.

Apparently, the Appellees juvenile sons entered property owned by Mr. Curtis at
5811 Sunset Drive in Knoxville, Tennessee. Mr. Curtis maintains that the juveniles entered the
premises sometime between November 14, 1995 and November 17, 1995 and damaged the house
and its contents. One juvenile was apprehended on the property on or about November 17, 1995
and heimplicated the other Appellees sons. Mr. Curtis claimsthat the damage to thehouse and its
contents total morethan $20,000. Accordingto Mr. Curtis, thedamage consisted of brokeninternal
and external doorsand windows; damagetointerior wallsand carpets, personal property broken and
strewn about; paint splattered about; personal papers, including stock certificates, and clothing
damaged or destroyed; and coins and money taken.?

Asaresult of aJuvenile Court proceeding, the Appellees sonswere required to pay
restitution totaling $2,000.3

Mr. Curtislater filed theinstant action under Tennessee Code Annotated § 37-10-101,
which isthe Liability of Parent or Guardian for Acts of Juveniles statute. Mr. Curtis explains that
he does not know which juvenile entered the property on which day nor does he know what specific
damage was done by each one on which occasion. However, he contends that each of the juveniles
entered the property on one or more of those days in November and did do damage to theproperty
and/or to the contents of the house. Mr. Curtis alleges that the Appellees "knew or should have
known of their minor'stendency tocommit wrongful actswhich could be expected to cause injury
to property, and each Defendant had an opportunity to control their minor but failed to exercise
reasonable means to restrain the tortious conduct." He insists that some or all of the juveniles
committed multiple offenses by entering the property and causing damage on several occasions
during the period from November14, 1995 through November 17, 1995.

Mr. Curtiss argument is that the relevant statute in this case creates both a contract
liability and a separate tort liability. He argues tha Tennessee Code Annotated § 37-10-101
imposes a contractual duty on parents and guardians to pay for damages done by their children

2Some of the Appellees note that Mr. Curtis waited three years to file an action under thisstatute.

3From the record it appears each of the juveniles paid restitution of $200 each.
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whether maliciously or willfully . He maintainsthat the use of thewordassumpsit in Section 37-10-
101 creates a contract cause of action, and therefore, parents or guardians "are liable as if they had
made a promise to pay for the damagedone by their children.” Hefurther assertsthat "[i]f aminor
child hurts somebody or damages something, whether it is malicious or ssmply wilful [sic], the
parentsare liable under Section 101 regardiess of their knowledge or duty of care." Heinsiststhat
Section 37-10-101 iscontract law, and Section 37-10-103 istort law. Therefore, Section 103 isnot
adefenseto Section 101, but rather "a separate and distinct tort cause of action based on the parent's
knowledge or lack of it and exercise of reasonable care or not."

Mr. Curtis asserts that MCl Telecommunications Corporation v. Bonnell, an
unreported opinion of this Court, filed in Nashville on March 8, 1989, misinterpretsthe statute. He
arguesthat the Court'sfinding that " Sections 101 and 103 must be read together and that Section 103
isadefenseto Section 101 simply cannot be true" because "then thepurpose of the statute to make
parentspay for the destructiveactsof their minor childrenistotally defeated.” Hecontendsthat "[i]f
the parents or guardians can invoke the 'knowledge defense' of Section 103 to a contract cause of
action under Section 101, then Section 101 ismeaninglessand void." He further insiststhat "[t]he
only way to win a case under Section 103 would be to invoke the presumption under 103(b) by
provingthat the childrenhad been previously convictedinjuvenilecourt, andthisisimpossiblesince
juvenile court records are strictly confidential and not admissible.”

All the Appellees used for their defense Tennessee Code Annotated § 37-10-103,
which they contend provides adefense of the liability imposed in Tennessee Code Annotated § 37-
10-101, citingthe MCI case. They maintainthat they arenot strictly liablefor wrongfu actsof their
children, and are not liablefor the wrongful acts of their children unless they knew or should have
known of their children’'s tendency to commit such acts.

A Tria Court's decision to grant amotion for summary judgment is not entitled to
apresumption of correctnesson appeal. Carvell v. Bottoms 900 S.W.2d 23, 26 (Tenn. 1995). This
Court determines whether the requirements of Rule 56 of the Tennessee Rules of Civil Procedure
have been met. Mason v. Seaton, 942 SW.2d 470, 472 (Tenn. 1997).

An evaluation of a summary judgment motion must address the following: "(1)
whether afactual dispute exists; (2) whether the disputed fact ismaterial to the outcomeof the case;
and (3) whether the disputed fact creates agenuineissue for trial." Byrdv. Hdl, 847 SW.2d 208,
214 (Tenn. 1993) (emphasis inoriginal). When considering a motion for summary judgment, the
evidence must be viewed in a light most favorable to the nonmoving party, and all reasonable
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inferences must be made in the nonmoving party's favor. Byrd, 847 SW.2d at 210.

The Liability of Parent or Guardian for Acts of Juveniles statute provides the
following:

37-10-101. Recovery for injury or damage by juvenile.--Any
municipal corporation, county, town, village, school district or
department of this state, or any person, or any religious
organization, whether incorporated or unincorporated, shall be
entitled to recover damages in an action in assumpsit in an amount
not to exceed ten thousand dollars ($10,000) in a court of competent
jurisdiction from the parents or guardian of the person of any minor
under eighteen (18) years of age, living with the parents or guardian
of the person, who maliciously or willfully causes personal injury
to such person or destroys property, real, personal or mixed, belonging
to such municipal corporation, county, township, village, school
district or department of this state or persons or religious
organizations.

37-10-102. Limitation on amount of recovery.--The recovery
shall be limited to the actual damages in an amount not to exceed
ten thousand dollars ($10,000) in addition to taxable court costs.

37-10-103. Circumstances under which parent or guardian
liable.--

(a) A parent or guardian shall beliable for the tortious
activities of aminor child that cause injuries to persons or property
where the parent or guardi an knows, or should know, of the child's
tendency to commit wrongful acts which can be expected to cause
injury to persons or property and where the parent or guardian has
an opportunity to control the child but fails to exercise reasonable
means to restrain the tortious condud.

(b) A parent or guardian shall be presumed to know of

achild's tendency to commit wrongful acts, if the child has previously
been charged and found responsible for such actions.

The parents affidavits establish, ineach case, tha they did not"know][ ]" and had no
reason to know of their child's "tendency to commit wrongful acts which can be expected to cause
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injury to personsor property.” SeeT.C.A. 37-10-103(a). Theseaffidavitstriggered the Appellant's
obligation to bring forthfactsto show that there are genuine issues of material fact asto the parents
T.C.A. 37-10-103(a) defense. Since they failed to do so, summary judgment is appropriate. The
affidavits, uncontroverted, make out a defense to the Appellant's cause of action.

Based on the foregoing, we believe that there are no genuine issues of material fact
which must be determined by trial. Thejudgment of the Trial Court is affirmed, and the cause is
remanded for such further proceedings asmay be necessary consistent with this opinion. Costs of
gpped are adjudged agai ngt Edward F. Curtisand his surety.

HOUSTON M. GODDARD, PRESIDING JUDGE



